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STATEMENT OF THE ISSUES 
 

I. Whether there is an issue ripe for review where the federal government 

has decommissioned a military base and leased mineral rights to a private 

actor, but no drilling has occurred and plaintiffs are concerned only about 

the potential effects of drilling. 

II. Whether there is a major federal action where a private actor has leased 

mineral rights from the federal government, but is allowed to remove 

minerals without federal approval, and the federal government may veto 

sale of the minerals only for national security reasons. 
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OPINIONS BELOW 
 

The United States District Court for the Western District of New Tejas 

denied a preliminary injunction. R. at 3, 12. The Record does not indicate that the 

district court issued a written opinion.  R. at 3. 

The opinion of the United States Court of Appeals for the Fourteenth Circuit 

is unpublished but is reproduced at pages 3-20 of the Transcript of the Record.  

JURISDICTIONAL STATEMENT 
 

The district court had federal question jurisdiction to decide this case 

pursuant to 28 U.S.C. § 1331 (2006) because this case arises under a federal statute, 

42 U.S.C. § 4332 (2006). The district court denied Petitioner’s request for a 

preliminary injunction. Petitioner filed an interlocutory appeal to the Fourteenth 

Circuit Court of Appeals. That court had appellate jurisdiction pursuant to 28 

U.S.C. § 1292(a)(1) (2006) and entered a final judgment on October 15, 2013. 

Following the Fourteenth Circuit’s decision affirming the district court’s denial of 

the preliminary injunction, FON timely filed a petition for a writ of certiorari, which 

was granted. This Court has appellate jurisdiction to hear this case under Article 

III of the United States Constitution. U.S. Const. art. III, § 2, cls. 1-2.  

STANDARD OF REVIEW 

The Fourteenth Circuit affirmed the district court’s denial of the preliminary 

injunction. Any legal conclusions are reviewed de novo, but the overall decision to 

grant or deny a preliminary injunction is reviewed for abuse of discretion. McCreary 

Cnty. v. Am. Civil Liberties Union, 545 U.S. 844, 867 (2005). 
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STATUTES INVOLVED 

 The text of the Administrative Procedure Act, 5 U.S.C. § 704, and the 

National Environmental Policy Act, 42 U.S.C. § 4332, relevant to this matter is 

reproduced in the Appendix. 

STATEMENT OF FACTS 
 

 This case involves a private entity, Mainstay Resources, Inc. (“MRI”), which 

entered into a lease with the Department of Defense (“the DoD”) in order to extract 

oil and gas from land that that formerly housed a military base. Friends of 

Newtownian (“FON”) is now suing to prevent MRI from exercising its right to drill 

under the lease. 

A. The Department of Defense Closes Fort Watt 
 

In 2001, pursuant to the Defense Base Realignment and Closure Act of 1990, the 

DoD considered closing a number of military bases, including Fort Watt. R. at 3-4. 

Fort Watt, which originally housed the 2014th Airborne Division, is located in New 

Tejas. R. at 4. In making a decision, the DoD considered Fort Watt’s military value, 

the expenses to operate it, and the human impact, as well as possible environmental 

and economic effects of closing the base. Id.  

Ultimately, the Defense Base Closure and Realignment Commission (“the 

Commission”) chose to close Fort Watt and sell the land. R. at 5. Largely, this 

decision was based on the prohibitive expense of keeping the property operational—

$750,000.00 a month—and its relatively remote location in the northern part of 

New Tejas. R. at 4-5. During its decision process, the Commission completed an 
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Environmental Impact Statement (“EIS”) as required for major federal actions by 

the National Environmental Policy Act of 1969 (“NEPA”). R. at 5. 

In completing the EIS, the Commission conducted a site visit, notified the public 

about the possible closure of the base, and mandated a public review period for 

comments. Id. Based on its findings, the Commission prepared a draft EIS. R. at 6. 

The draft analyzed positive and negative impacts on the environment, including 

possible future uses for the land. Id. 

One of the possible future land uses was oil recovery and extraction. Id. The EIS 

noted that such recovery could prove extremely profitable. Id. Additionally, the EIS 

noted the possibility of using hydraulic fracturing, or “fracking,” to recover oil and 

gas. Id. Fracking is a process by which a mixture of 90% water, 9.5% sand, and 0.5% 

chemicals is injected into rock, creating fissures and allowing the oil and gas to 

move more freely toward a well. R. at 6 n.4. Although the EIS explained that 

fracking was not feasible at the time, it was clear that it could be an option in the 

future, given technological advances. R. at 6. After receiving public comments on 

the draft EIS, the Commission prepared a final EIS and submitted a Record of 

Decision recommending the closure and sale of Fort Watt. R. at 6-7. 

B. Mainstay Resources Buys Fort Watt Property and Leases Mineral 
Rights 

 
MRI is one of the largest independent oil and gas exploration and production 

companies in the United States. R. at 7. By 2000, MRI leased fifty acres of land in 

southern New Tejas, but wanted to expand its presence in the state. Id.  
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In November 2002, Fort Watt was approved for sale, and by the end of 2003, 

Fort Watt had been sold off in pieces to various buyers, with the DoD retaining the 

mineral rights to the entire property. R. at 8. MRI bought the surface rights to 750 

acres of land in the northwestern quadrant of the old Fort Watt. Id. 

MRI’s land included a roughly one-mile long shallow valley and part of the 

surrounding foothills. Id. The New Tejas River flows along the western edge of the 

valley on MRI’s land; it then travels west for thirty miles and crosses over the New 

Tejas-Newtonian border. Id. 

On June 1, 2003, the DoD and MRI entered into a lease of the mineral interests 

underlying the 750 acres. Id. The lease extended for a set term of 20 years with the 

possibility of continuation as long as oil and/or gas production continued in paying 

quantities. Id. Under the lease, the DoD would receive a monthly royalty of 25% of 

the gross proceeds of the sale of all oil and/or natural gas produced from the 

property. R. at 8-9. Additionally, the lease required MRI to pay a delay rental 

payment of $25.00 per acre annually from the date of the lease until a well yielding 

production of oil and gas, and therefore royalties, came to fruition. Id. 

Other provisions of the lease allow the DoD to periodically conduct site visits and 

to veto the sale of oil and gas if it raises national security concerns. R. at 9 n.7. The 

lease also requires MRI as the lessee to comply with all applicable state and federal 

laws. Id. Notably, the lease does not require explicit approval before MRI begins 

drilling or changes drilling methods. Id. 
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C. Mainstay Resources Prepares to Extract Oil and Gas 
 

In the months after signing the lease, MRI began preliminary construction on 

the property. R. at 10. This construction included two drilling sites, Watt 1 and 

Watt 2, on the southwest foot of the valley and the northern edge of the valley, 

respectively. Id. MRI applied for and received all necessary state and federal 

permits, as well as regulatory approvals, in order to begin drilling. Id. 

Ultimately, MRI chose to delay drilling in order to focus on adopting modern 

fracking procedures. Id. During this time, it paid the required delay rental 

payments. Id. MRI invested in fracking technology, drilling equipment to re-

configure the wells for fracking, advanced earth imaging equipment, and employee 

re-training. Id. After notifying the DoD, MRI re-configured the Fort Watt wells for 

fracking in 2010. Id. It also obtained updated drilling permits. Id. Active fracking 

was set to begin on the Fort Watt property on February 1, 2011. Id. 

STATEMENT OF THE CASE 

 Before MRI could begin drilling at the Fort Watt property, FON filed suit. 

FON requested declaratory and injunctive relief under NEPA and the 

Administrative Procedure Act, 5 U.S.C. §§ 701-706 (“the APA”). R. at 6. FON 

claimed that the New Tejas River is vital to recharging reservoirs and aquifers in 

Newtonian and expressed concerns that fracking on the Fort Watt property could 

potentially damage the river. Id. The United States District Court for the Western 

District of New Tejas denied FON’s request for a preliminary injunction. R. at 3, 12.  
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A three-judge panel of the United States Court of Appeals for the Fourteenth 

Circuit affirmed the decision of the district court on October 15, 2013. R. at 3, 18. 

The Fourteenth Circuit affirmed ruling in favor of MRI and the DoD in a divided 

decision. The majority, Judges Gray and Thompson, held that the Record of 

Decision on the sale of Fort Watt was ripe for review, R. at 14, but affirmed the 

district court’s denial of FON’s preliminary injunction. R. at 17. The majority found 

that there was no major federal action under NEPA because the DoD did not 

exercise enough control over the private actions of MRI. R. at 17. In dissent, Judge 

McBride reasoned that the lease between MRI and the DoD was not ripe for review. 

R. at 19. He then argued, however, that the DoD did have enough authority over 

MRI to constitute a major federal action. R. at 19-20. 

 After the court of appeals affirmed the denial of the preliminary injunction, 

FON petitioned this Court and certiorari was granted in the October Term 2013. R. 

at 2.  MRI and the Department of Defense now respectfully request that this Court 

affirm the judgment of the Fourteenth Circuit.  

SUMMARY OF THE ARGUMENT  

 The Fourteenth Circuit correctly held that FON is not entitled to a 

preliminary injunction under NEPA. This court should affirm that judgment for one 

of two reasons. First, this case is not ripe for judicial review because FON has failed 

to identify a final agency action that this Court can review. Second, FON has failed 

to prove that it is likely to succeed on the merits of the case and is therefore not 

entitled to a preliminary injunction. 
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I. There is no final agency action ripe for review. 

Before a court may consider an issue, it must be ripe for review. In the 

administrative law context, ripeness requires a final agency action. Here, FON has 

failed to identify any final agency action that is ripe for review. 

The mineral rights lease between MRI and the DoD is not ripe for review. 

Although it may be complete, its effects on the environment and on FON are too 

speculative and have not been felt in any concrete way. There is no evidence that 

fracking will cause any harm at all. 

The Record of Decision to sell Fort Watt is also not ripe for review. NEPA does 

not require any particular result. Instead, it simply requires that the federal 

government consider environmental factors, which the DoD did when preparing to 

sell Fort Watt. This consideration included an analysis of the potential for fracking. 

Preparing an additional EIS was therefore not necessary. No action here is ripe for 

review. 

II. Petitioner is not entitled to a preliminary injunction. 

Because FON requested a preliminary injunction, it must prove that it is likely 

to succeed on the merits and that an injunction is in the public interest. It has failed 

on both elements. To succeed on the merits under NEPA, the applicable statute, 

FON must prove that there was a major federal action to enjoin. None exists here. 

FON failed to prove the existence of a major federal action because under any 

test, the DoD did not have sufficient control over the private actions of MRI to 

create a major federal action. First, FON has failed to prove that MRI and the DoD 
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were intertwined in such a way as to create a partnership or joint venture. MRI, not 

the DoD financed the entirety of the project. And MRI, not the DoD, performed all of 

the work on the project. Second, FON has failed to prove that federal approval was 

required for the fracking to occur. Although the DoD did bless the change from 

drilling to fracking, no such approval was required under the lease. Finally, the 

DoD did not actually have discretion to consider environmental factors. Nothing in 

the record indicates that the DoD was required to consider environmental factors in 

approving the lease. Nothing in the lease requires any approval of the decision to 

drill or frack, let alone gives the DoD discretion to consider environmental factors. 

Additionally, a preliminary injunction is not in the public interest because the 

citizens of New Tejas will benefit greatly from the increased tax revenue and influx 

of business created by fracking, and there is no evidence that any harm to the 

citizens of Newtonian would outweigh that interest. Because there is no major 

federal action and an injunction is not in the public interest, FON is not entitled to 

a preliminary injunction.  

ARGUMENT 

 MRI and the DoD should not be enjoined under NEPA. Allowing an injunction 

here would require this Court to intervene in the actions of a private party under a 

federal statute that only allows review of major federal actions. Furthermore, if this 

Court takes action now, it would be acting only on pure speculation; no harm has 

occurred, or is even likely to occur, at this point. 
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 A preliminary injunction is inappropriate here for two reasons. First, FON has 

failed to identify any final agency action that is ripe for judicial review. Second, 

even if this Court finds an action ripe for review, MRI is not subject to NEPA 

because there has been no major federal action to trigger that statute. A 

preliminary injunction was therefore properly denied by the district court; that 

decision was properly affirmed by the court of appeals. 

I. There is no final agency action ripe for judicial review. 
 
FON’s claim is not ripe for judicial review because it fails to satisfy the 

requirement of identifying a “final agency action” ripe for judicial review as outlined 

in Ohio Forestry Ass’n, Inc. v. Sierra Club, 532 U.S. 726 (1998). The purpose of the 

ripeness doctrine is to “protect agencies from judicial interference until an 

administrative decision has been formalized and its effects felt in a concrete way by 

challenging parties.” Id. (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148-149 

(1967)). Under the APA, a party must identify some particular agency action that 

causes it harm. Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871 (1990).   

Because the DoD has taken no action whose effects have been felt in a concrete 

way by FON, judicial review under the APA is premature. Here, there are two 

potential final agency actions: the mineral rights lease between MRI and the DoD 

and the Record of Decision to sell Fort Watt. Neither action is ripe for review. This 

Court should therefore refuse to decide this case on the merits. 
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A. Review of the mineral rights lease is premature because its effects 
on the environment are too speculative and Petitioner has not been 
affected in any direct way. 

 
FON has failed to demonstrate that any action by MRI or the DoD has directly 

affected it in any concrete way. In Franklin v. Massachusetts, 505 U.S. 788 (1992), 

this Court outlined a two-prong test for determining what constitutes a final agency 

action, holding that “[t]he core question is whether the agency has completed its 

decision-making process, and whether the result of that process is one that will 

directly affect the parties.” Id.at 797. The DoD’s decision to lease mineral rights to 

MRI may very well be complete, but does not in itself directly affect FON. FON 

holds no legal interest in the mineral rights.  In the proceedings below, FON 

identified the DoD’s decision to lease the mineral rights as the agency action 

requiring the DoD to conduct a new EIS regarding the environmental effects of 

fracking. R. at 12.  

The decision to enter a lease with MRI has no effect that has been felt in a 

concrete way by FON or the environment.  FON brings suit out of its concern that 

fracking at Watt I and Watt 2 could irreparably damage the New Tejas River if 

chemicals used in the fracking operations were to infiltrate the river. R. at 11. 

Harm to FON or the environment will not occur, if at all, unless and until MRI (not 

the DoD) begins fracking.  

Even then, FON’s claim may not be ripe.  In Texas v. United States, 532 U.S. 

296 (1998), this Court held that a claim that rests upon “contingent future events 

that may not happen as anticipated, or may not happen at all” is not ripe for 
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judicial review. Id. at 300. MRI’s fracking procedure involves the use of a fracturing 

mixture consisting of 90% water, 9.5% sand and 0.5% chemicals. R. at 6. That those 

chemicals will infiltrate the New Tejas River is not imminent or certain.  

This Court further held in Texas that a ripeness consideration includes 

assessing the fitness of the issue for judicial decision and the hardship to the parties 

if consideration is withheld. 532 U.S. at 301. Judicial review under the APA 

requires a federal agency action for which there is no other adequate remedy in a 

court. 5 U.S.C. § 704.  

Withholding of consideration in this case will not cause any hardship to FON. 

Should MRI’s fracking activities actually cause any chemicals to leak into the New 

Tejas River, FON is not precluded from seeking injunctive relief against MRI at 

that time. However, judicial interference at the current stage could improperly 

interfere with DoD’s right to conduct site visits and inspect and review MRI’s 

operations as provided for in the lease. R. at 9; see FTC v. Standard Oil Co. of 

California, 499 U.S. 232, 242 (1980) (holding that judicial intervention into the 

agency process denies the agency an opportunity to correct its own mistakes and to 

apply its expertise). Furthermore, there is no hardship to FON by delaying a 

decision until more concrete harm can be proved. 

B. The Department of Defense has not violated procedural 
requirements of NEPA and no additional Environmental Impact 
Statement is necessary. 

 
At the heart of FON’s claim is its assertion that DoD violated the NEPA by 

failing to conduct a new EIS before entering the mineral rights lease with MRI. R. 
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12. While the Seventh, Tenth, and Ninth Circuits have recognized that a challenge 

to the failure of an agency to comply with the NEPA procedures becomes ripe at the 

time the failure takes place, the DoD is in no such violation. See Sierra Club v. U.S. 

Dep’t of Energy, 287 F.3d 1256 (10th Cir. 2002); Heartwood, Inc. v. U.S. Forest Ser., 

230 F.3d 947 (7th Cir. 2000); West v. Sec’y of Dep’t of Transp., 206 F.3d 920 (9th Cir. 

2000). The DoD complied with the requirement of the NEPA that it consider the 

likely environmental impacts of a preferred course of action and keep the public 

informed of the environmental concerns that were considered in the agency’s 

decision making. U.S. Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 756-757 (2004).     

Although the Fourteenth Circuit found that the Record of Decision to sell 

Fort Watt was ripe for review, R. at 14, FON has not challenged procedures related 

to the decision to sell Fort Watt. Prior to the decision to close Fort Watt and sell the 

property that it occupied, the DoD completed a thorough analysis of the impact the 

closure of the base would have on the surrounding environment and prepared a 

completed EIS, as required by NEPA. R. at 5.  

The EIS examined and considered the positive and negative environmental 

effects that might result from closing Fort Watt and selling the property to private 

entities. R. at 6. The EIS, which was made available to the public for review and 

comments, explored potential uses for the property, including the possibility for oil 

recovery and extraction, such as the proposed use by MRI. The EIS addressed in 

detail the potential impacts of oil and gas extraction in the Fort Watt area, 

including the fracking process, which FON now seeks to enjoin. R. at 6.  
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FON had ample opportunity to raise any concerns about potential mining 

and fracking on the decommissioned base.  After giving time for public comments 

and concerns, DoD decided to go forward with closing the base and leasing the 

mineral rights to MRI. In Sierra Club, the tenth circuit found that the 

governmental agency created an increased risk of actual, threatened or imminent 

environmental harm by granting an easement without first complying with the 

NEPA’s procedural requirements. Sierra Club, 287 F.3d at 1265. Here, the DoD 

thoroughly examined the possible environmental impacts on the surrounding 

environment, including the New Tejas River, and detailed its finding in an EIS 

prior to taking any action concerning Fort Watt. R. at 5.  

The purpose of the EIS is to provide adequate notice of the expected 

consequences of an agency decision and the opportunity to plan and implement 

corrective measures in a timely manner. Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332 (1989). NEPA does not, however, mandate particular results. 

If the adverse environmental effects of the proposed action are adequately identified 

and evaluated, the agency is not constrained by NEPA from deciding that other 

values outweigh the environmental costs. Id. at 350. DoD fully considered any 

impact fracking might have on the surrounding environment before deciding to 

lease the mineral rights to MRI. An additional EIS, is therefore unnecessary.  

Because no additional EIS was necessary, FON has identified no final agency 

action ripe for judicial review. While FON attempts to conflate the DoD’s decision to 

lease the mineral rights to MRI with MRI’s proposed fracking activity that may 
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pose a threat to the vitality of the New Tejas River, the DoD has taken no action 

that affects FON or the environment with which it is concerned in a concrete way. 

See Ohio Forestry Ass’n, 523 U.S. at 733. The DoD complied with NEPA 

requirements before decommissioning Fort Watt. Further, it is only speculative at 

this point whether, and to what extent, MRI’s fracking activity will affect the New 

Tejas River. Therefore, FON’s claim is not ripe for adjudication. 

II. A preliminary injunction under NEPA is not appropriate because  
Mainstay Resources is not subject to NEPA and an injunction is 
not in the public interest. 
 

A preliminary injunction should not be granted unless the party seeking such 

relief proves a likelihood of success on the merits, the danger of irreparable harm 

absent the injunction, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.  Winter v. Natural Res. Def. Council, Inc., 555 

U.S. 7, 20 (2008). Here, Plaintiff asked for a preliminary injunction under NEPA. R. 

at 14. Under NEPA, success on the merits requires Plaintiff to prove that the 

private actor, Mainstay Resources, and the federal government engaged in a major 

federal action.  42 U.S.C. § 4332(2)(C) (2006).  Major federal actions are those 

involving federal funding, work performed by the federal government, or a similar 

level of federal control. 40 C.F.R. § 1508.18(a).  

        FON is not entitled to a preliminary injunction in this case because it is not 

likely to succeed on the merits and an injunction is not in the public interest. FON 

is unlikely to succeed on the merits because it cannot show a major federal action. 

FON is unable to prove the existence of a major federal action for three reasons. 
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First, MRI and the DoD were not in a partnership or joint venture. Second, MRI 

was not required to obtain federal approval before drilling or fracking on the Fort 

Watt property. Third, the federal government had no discretion to consider 

environmental factors. Consequently, no major federal action existed and MRI was 

not subject to NEPA. 

A. Petitioner is not entitled to a preliminary injunction under NEPA 
because the Department of Defense did not assert enough control 
over the private actions of Mainstay Resources to classify any 
activity as a major federal action. 

 
There is no dispute that MRI is a private actor. NEPA only applies to federal 

government actors.  42 U.S.C. § 4332.  A private actor may only be enjoined under 

NEPA when its actions are sufficiently intertwined with the actions of a federal 

agency, thus creating one single federal action. Fund for Animals, Inc. v. Lujan, 962 

F.2d 1391, 1397 (9th Cir. 1992).  In order to enjoin a private actor under NEPA, the 

federal agency must have actual power to control the non-federal activity. Ross v. 

Fed. Highway Admin., 162 F.3d 1046, 1051 (10th Cir. 1998); Sierra Club v. Hodel, 

848 F.2d 1068, 1089 (10th Cir. 1988). 

Courts have recognized two ways of demonstrating sufficient federal control.1  

First, a major federal action exists where the private actor enters a partnership or 

joint venture in which the federal government provides funding or other support.  

                                                
1 Although the Fourteenth Circuit suggested that the circuits disagree regarding 
the test for classifying major federal actions, R. at 16, the circuits are generally in 
agreement about the two potential ways to enjoin a private actor under NEPA.  
Mayaguezanos por la Salud y el Ambiente v. United States, 198 F.3d 297, 302 (1st 
Cir. 1999).  Admittedly, the circuits do use slightly different language to express 
essentially the same test.  Id. 
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Lujan, 962 F.2d at 1397. Second, a private actor may be enjoined under NEPA if its 

action cannot proceed without approval by the federal government. Sugarloaf 

Citizens Ass’n v. Fed. Energy Regulatory Comm’n., 959 F.2d 508, 513 (4th Cir. 

1992). Additionally, some courts have held that where the federal government has 

no discretion to consider environmental factors, the action is not subject to NEPA.  

See, e.g., Goos v. ICC, 911 F.2d 1283, 1295 (8th Cir. 1990). 

Here, Mainstay Resources is not subject to NEPA for three reasons.  First, it 

did not enter into a partnership or joint venture with the federal government.  No 

federal funding was required; no federal work was completed.  Second, federal 

approval was not a necessary pre-condition to any drilling or fracking by MRI.  

Third, even if approval was required, the federal government did not have 

discretion to consider environmental factors.  Any action by MRI is therefore purely 

private and not a major federal action under NEPA. 

1. Mainstay Resources did not enter a partnership or joint 
venture with the federal government. 

 
MRI did not have sufficient involvement with the federal government to join 

the two in a partnership or classify their actions as interrelated.  In analyzing this 

factor, courts consider whether the federal government funded the activity and 

whether the federal government performed work. Lujan, 962 F.2d at 1397-98. The 

Ninth Circuit, for example, found that there was no partnership between the State 

of Montana and the federal government where the state had received no federal 

financial assistance to hunt and kill the bison that were the subject of the lawsuit.  

Id.  Conversely, in Sierra Club, the Tenth Circuit enjoined the construction of a 
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magnesium plant by a private actor where the federal government constructed a 

transmission line and supplied power to the plant. 544 F.2d at 1044.  

Here, MRI was not in a partnership or joint venture with the federal 

government.  Like the state in Lujan, MRI received no federal funding. MRI paid for 

the Fort Watt property from its own funds, using no federal money. R. at 10, 17. 

MRI financed the construction itself, again using no federal funding. Id. MRI also 

paid for fracking activity from its own accounts, once again relying on no federal 

assistance. Id. In fact, all of the site preparation for drilling and fracking was 

funded solely by MRI.   

Unlike in Sierra Club, the federal government did not perform any work 

here. While federal work in Sierra Club included constructing a transmission line 

and supplying power to the magnesium plant, federal work in this case was non-

existent. R. at 17. MRI, not the federal government, performed on site construction. 

R. at 10. MRI, not the federal government, re-trained employees on fracking 

technology. Id. And MRI, not the federal government updated the site construction 

to accommodate for fracking.  Id. 

Under the partnership test, therefore, MRI cannot properly be considered a 

federal actor; it is not subject to NEPA. MRI used no federal funding.  The federal 

government did not perform any work. As a result, MRI is not sufficiently 

intertwined with the DoD and its actions are not major federal actions under 

NEPA. 

 



 18 

2. Federal approval was not necessary for Mainstay Resources 
to begin drilling or fracking. 
 

Additionally, any federal approval in this case does not classify MRI’s actions 

as major federal actions. Although the Department of Defense “blessed” MRI's 

choice to change from drilling to fracking, R. at 10, federal approval was not a 

precondition to that change. This action was therefore purely private and not 

subject to NEPA.   

Under the approval factor, courts enjoin private parties under NEPA only if 

approval is required before the project can begin. Sugarloaf, 959 F.2d at 512. This 

does not mean that federal approval was a “but for” cause of the activity; rather, 

federal approval must be a necessary precondition, without which the activity could 

not occur. Id. at 514; see also Mayaguezanos, 198 F.3d at 301-02 (noting that 

enjoining a private party under NEPA is not proper where approval is not required 

for the action to go forward).  

In Sugarloaf, for example, although the agency issued a certification for the 

construction of an incinerator, the private agency lawfully could have constructed 

the incinerator without that certification. 959 F.2d at 513-14. Additionally, in 

Mayaguezanos, the First Circuit held that where the federal government did not 

exercise any approval power over the transport of nuclear waste and there was no 

requirement that it approve such transport, there was no major federal action 

subject to NEPA. 198 F.3d at 305-06. 

Here, federal approval was not a necessary precondition to action by MRI. 

The lease itself requires no approval before MRI is able to begin drilling or fracking. 
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R. at 9 n.7. It only requires that MRI comply with applicable laws. Id. The only 

approval required by the DoD is at the time of sale of any oil or gas. Id.  That 

approval, however, may not be based on just any factors—the DoD may veto the 

sale only if it presents “a threat to national security.” Id. 

Like the federal government in Sugarloaf certified the construction of an 

incinerator, the DoD did bless MRI’s choice to change from traditional drilling to 

fracking. R. at 10.  Such approval was not required. Additionally, just as the federal 

government did not exercise its power to approve the nuclear waste transport in 

Mayguezanos, the DoD has not exercised any veto power here.  

Nor would such veto power be dispositive. Although the DoD may veto sales 

of oil and gas based on national security concerns, the lease does not grant it the 

power to stop drilling or fracking on those grounds. It may only control to whom the 

final product is sold, and only after drilling. In fact, the lease requires no federal 

approval whatsoever before drilling can begin. Federal approval is therefore not a 

precondition to action by Mainstay and there was no major federal action under 

NEPA. 

3. The Department of Defense did not have discretion to 
consider environmental factors. 
 

The lease between MRI and the DoD allows only for consideration of national 

security concerns and compliance with the law. R. at 9. Where an agency has no 

discretion to consider environmental factors, there can be no major federal action. 

Sugarloaf, 959 F.2d at 513; Goos, 911 F.2d at 1295. In Goos, the Eighth Circuit held 

that because the agency had no discretion to consider environmental factors when 
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permitting conversion of a railroad to trail use, there was no major federal action. 

911 F.2d at 1295. Similarly, in Sugarloaf, the Fourth Circuit held that where no 

federal certification of the incinerator at issue was required, the agency had no 

discretion and there was therefore no major federal action. 959 F.2d at 513. 

Here, the DoD had no discretion regarding environmental factors. It did have 

discretion regarding whether to visit the site and whether to veto a sale based on 

national security concerns. R. at 17. Neither involves the environment. Although 

the lease does mention the DoD’s ability to insure compliance with conservation and 

endangered species laws, it does not mention compliance with NEPA. R. at 9 n.7. 

Additionally, like in Goos, the DoD is limited by the contours of the law and is 

not given discretion to terminate drilling or fracking based on environmental 

factors. And like in Sugarloaf, no federal approval of any kind was required for MRI 

to begin drilling or fracking, again removing any federal discretion. Because the 

federal government had no discretion to consider environmental factors here, no 

major federal action existed and MRI is not subject to NEPA. As a result, FON is 

unable to succeed on the merits of its case and the district court properly denied its 

request for a preliminary injunction. 

B. A preliminary injunction is not in the public interest because 
the citizens of New Tejas will actually benefit from the 
resources gained through fracking. 

 
A plaintiff must establish it is in the public interest to grant a preliminary 

injunction.  Winter, 555 U.S. at 20. As the Fourteenth Circuit majority correctly 

explained, FON has not met this requirement. R. at 17.  Specifically, if MRI is 
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allowed to proceed with fracking, the citizens of New Tejas will benefit in three 

ways.  First, fracking will increase the tax revenue available to the state.  Second, 

fracking will create a significant number of jobs.  Third, new business will come to 

the area to help support the industry.  These interests outweigh the speculative 

concerns expressed by FON about potential environmental hazards.  FON is 

therefore not entitled to a preliminary injunction. 

CONCLUSION 

 This Court should not interfere in MRI’s private decision to extract oil and 

gas from Fort Watt.  First, no action here is ripe for judicial review. Any harm is too 

speculative and has not had a concrete effect on FON. Second, review under NEPA 

requires a major federal action. There is no evidence here that the DoD exercised 

enough control over MRI to transform its purely private action into a major federal 

action.  

For the foregoing reasons, MRI and the Department of Defense respectfully 

request that this Court affirm the judgment of the United States Court of Appeals 

for the Fourteenth Circuit. 
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APPENDIX 

5 U.S.C. § 704 reads: 

Agency action made reviewable by statute and final agency action for which 
there is no other adequate remedy in a court are subject to judicial review. A 
preliminary, procedural, or intermediate agency action or ruling not directly 
reviewable is subject to review on the review of the final agency action. 
Except as otherwise expressly required by statute, agency action otherwise 
final is final for the purposes of this section whether or not there has been 
presented or determined an application for a declaratory order, for any form 
of reconsideration, or, unless the agency otherwise requires by rule and 
provides that the action meanwhile is inoperative, for an appeal to superior 
agency authority. 
 
42 U.S.C. § 4332 reads, in pertinent part: 
 
The Congress authorizes and directs that, to the fullest extent possible: (1) 
the policies, regulations, and public laws of the United States shall be 
interpreted and administered in accordance with the policies set forth in this 
chapter, and (2) all agencies of the Federal Government shall-- 
… 
 
(C) include in every recommendation or report on proposals for legislation 
and other major Federal actions significantly affecting the quality of the 
human environment, a detailed statement by the responsible official on— 
 

(i) the environmental impact of the proposed action. 
 

 
 
 

 
 


